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QUESTIONS PRESENTED
Can a chal
at any time?

to a Court's Subject Matter Jurisdiction be raised

Can the State erect a time constra
in which a Petitioner must
challenge the Court's Subject Matter Jurisdiction?
Can the issue of Subject matter Jurisdiction be waived by the
parties?
Does any Court in the united states of America possess Subject
matter Jurisdiction to impose a sentence which violates the
prohibition on being placed in jeopardy twice, (Or punished twice),
for the same offense?
Does this court have a duty to correct a sentence that is illegally
imposed when it is before this Court, irrespective of how the
case came to be before this court?
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The issue of whether or not a Court possesses s

ect matter

iurisdiction to perform any action may be raised at any time,
even for the first time on appeal. State
552, 148 Idaho 610, f7010); State
195 P.3d 731,
954,

(2008); State

v.

v.

v.

Peterson, 226 P.3d

Armstrong, 146 Idaho 372,

McCarthy, 133 Idaho 119, 982 P.2d

(1999);

The issue as to whether or not a Court possesses subject
matter jurisdiction may even be raised Sue Sponte by a Trial Court
or an Appellate Court. State V. Kavajecz, 139 Idaho 119, 982 P.2d
1083, (2003); Armstrong, Supra, At 146 Idaho 374.
An order entered without subject matter jurisdiction is void.
Troupis

v.

summer, 148 Idaho 77, 218 P.3d 1138, (2009); Andre

Morrow,

106 Idaho 455, 680 P.2d 1355, (1984); Sierra

Granata,

99 Idaho 624, 586 P.2d 1068,

v.

fe Ins.

v.

(1978); Armstrong, Supra, at

146 Idaho 374.

" ... A sentence imposed in the absence of subject matter
jurisdiction is void". State V. Moorman, 279 Mont. 330, 928 P.2d
145,

(1996).

Clearly, no Court has jurisdiction to impose a sentence which
violates double jeopardy. If a Court does so, then that sentence
is void.
A void sentence can not be correct in the sense

illegal sentence may be corrected,
illegal manner), because

an

(Or a sentence entered in an

is no subject matter jurisdiction

to enter a void sentence, it must be stricken from the judgment.
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I).

Does the Sentence in CR-03-619 Violate the
Jeopardy clause of the
States
Constitution and or the Idaho
Constitution?

in and for the

ty of Gooding, the Honorable

Wood

presiding, in case number CR-03-619, imposed a fixed term of
ten,

(10), years upon the Petitioner.

The

in CR-03-619 was a criminal c

The charge in CR-03 619,
burglary of

e of Burglary.

(The burglary), was for the purported

residence of Mr. and Mrs. Thomas. Mr and Mrs.

Thomas appeared in Court on December 29th, 2005 for the purposes
of sentencing, and furthermore, on January 24, 2006 a restitution
hearing was held in this same ~ase, whereas Mr. and Mrs. Thomas
was able to give testimony.

The issue of being twice placed in jeopardy arises in this
case for the following reason.
In Twin Falls County, the State of Idaho, in case number
CR-02-555, the Petitioner was sentenced to a term of

isonment,

and was ordered to pay restitution in the amount of $11,744.99.
This amount of restitution was ordered to be paid to the Thomas's
for the objection

the Grand theft.
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The problem then becomes quite apparent. In Gooding
County, in case number CR-03-619, the State of Idaho has
charged the Petitioner with burglary of the Thomas's home.
This is the same home which was the object of the Grand Theft
in Twin Falls County case number CR-02-555.
Furthermore,

the Gooding County District Court has ordered

the Petitioner to pay restitution to the same victims as the
Courf in Twin Falls County did. And, perhaps most importantly,
it is for the exact same items which were stolen.
The Constitution of the United States, Amendment Five,
states as follows:
"Nor shall any person be subject for the same offense
to be twice put in jeopardy of life, limb."
The Constitution of the State of Idaho, states as follows:
"No person shall be twice put in jeopardy for the
same offense"
This statement is contained in Article I, Section 13
of the Idaho State Constitution.
The United States Supreme Court, in the seminal case of
Menns

vs.

New York, 423 U.S. 61,

96

s.ct.

241, 46 L.Ed.2d 195,

(1975) per curiam, stated,

"Where the State is precluded by the United States
Constitution from bringing a defendant into Court
on a charge, federal law requires that a conviction
on that charge be set aside even if the conviction
was entered pursuant to a counseled plea of guilty".
As this is applied to this case, because the stolen items
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in case number Cr-02-555, and the theft of those items, has
already been litigated, it violates the principles of double
jeopardy to have used these same items of evidence to charge
and to convict the Petitioner of burglary in

ng County

in case number CR-03 619.
Furthermore, and moreover, it clearly vio
and Coll

Estoppel for the State to use

tes Res Judicata
sesame items

of stolen property to seek restitution in two separate cases,
when

victims of the theft have already been judically

ordered to receive a set amount of restitution, and have been
paid by the insurance company in the first case.
State of Idaho was prevented by the double jeopardy
clause of the United States Constitution from bring the
Petitioner into Court on the Burglary

e in Gooding County

case number CR-03-619, because the theft of these items and
the possession of these stolen items has a

been litigated

in a Court. It was litigated to a finish in Twin Falls County,
case number CR-02-555.
Because the Conviction in case number Cr-03 619 violates
double Jeopardy provision of the Uni
the ten,

States Constitution,

(10), year sentenced imposed therein must be struck

from the records of the Petitioner, and this Court should
order

the Department of Corrections remove that ten,

year term.
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(10),

The rule of law, well established throughout the United
States, is that double jeopardy issues are not subject to
the procedural time constraints,

(absent express waiver to

the double jeopardy issue), and may be raised in a Habeas
Corpus Petition, or in a Post Conviction Petition. Please
see, Broce V. United States, 488 U.S. 56j, 109 s.ct. 757, 102
L.Ed.2d 927,

(1989).

Because there is no express waiver of the double jeopardy
claim in this case, the state must not be allowed to present
a procedural bar,

(one year time limitation), to the filing of

this issue.
In conclusion, if in fact the same items of evidence are
the object of the Grand Theft in Twin Falls case number CR-02555, and in Gooding County case number CR-03-619, and these
items of evidence were used to create both charges in two
different counties, and the Court ordered restitution in each
of these cases, and ordered the terms of imprisonment in each
case to be served consecutively, then it is clear that the
principle of double jeopardy has been violated, and the remedy
must follow.
In this case, the remedy is to quash or remove the later
conviction, and the later imposed term of restitution. That
would be the Gooding County case in number CR-03-619.
any sentence imposed therein must be removed).
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(And

CONCLUSION

Based upon the issue as presented herein, it is clear that
the District court erred when it did not correct the void
sentence when it was before that Court.
As stated herein, void sentences are not subject to the
normal waivers and or time bars of the statutory filing periods.
Therefore, there are exceptions to the Uniform Post Conviction
time limitations, and a lack of subject matter jurisdiction is
one of those limitations.
Because the Petitioner has raised such an issue, it is clear
that the District Court erred when it dismissed the Petition for
Post Conviction relief, when such a petition challenged the
sentence imposed as violating the double jeopardy clause of the
United States Constitution, because such a challenge is actually
a challenge to the courts subject matter jurisdiction, and may
be raised at any time, even upon appeal.
OATH OF PETITIONER/APPELLANT

Comes now, Dwayne Stephenson, the Petitioner/Appellant herein
who avers and states that he is the Petitioner/Appellant. That he
has read the enclosed Reply Brief, knows the contents thereof,
and believes them to be true and correct to the best of his belief .
./"

Oµr

J /

f'•

/ ~ - "';,,,.:' /'t,;;,

/z,,.,,.of:~

Dwayne Robert Stephenson, Pro-Se

Dated
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CERTIFICATE OF SERVICE

Comes now, Dwayne Robert St
in this case, who certifies that he

, the Petitioner

llant

aced a true and correct

copy of the enclosed Reply Brief in the United States Mail, postage
pre-paid and addressed as follows:
Cl
of the Court
Idaho Supreme Court
Post Office Box 83720
Boise, Idaho
83720-0101

Office dt the Att. Gen.
Att: Nicole Schafer
Post Office Box 83720
Boise, Idaho
83720-0010

Dated

